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State v. Carreno

Bef ore Judges Billings, Bench, and Jackson.
JACKSON, Judge:

11 Noe Rodriguez Carreno appeals his convictions of attenpted
aggravat ed nurder, aggravated burgl ary, aggravated ki dnappi ng, and

i nterrupting a communi cati on device. See U ah Code Ann. 88 76-5-202, -
6- 203, -5-302, -6-108 (1999 & Supp. 2000). W reverse and renand.

BACKGROUND

12 Inits entirety, the record discloses the follow ng information:
Carreno is a legal immgrant dairy farmer who cared for his three
children while his w fe abandoned the famly in favor of

met hanphet am ne. I n Cctober 2000, Kristy Lanb, Carreno's w fe,
returned to the hone acconpanied by two nen. She demanded noney from
Carreno and becane angry when he did not provide her with a
satisfactory anmount. The two nen, Lee Duong and Gregori o Sant os,
assaul ted and threatened Carreno at knifepoint. Carreno escaped
unhar med, but Duong was arrested. Carreno believed that Duong was
dangerous and involved in a gang. Thereafter, Carreno obtained a
protective order against Lanb and began to carry his father-in-law s
gun. None of this information was adduced at trial.

13 However, the trial record does extensively detail another incident
bet ween Carreno and Lanb: Late at night on Novenber 26, 2000, Carreno
went to Lanb's apartnent carrying the gun. Unbeknownst to Carreno,
Lanmb was with Duong and anot her man, Able Carrazo. \Wen Lanb did not
answer the door, Carreno kicked the door open. A struggle ensued, and
Duong punched Carreno. The testinony conflicts as to how and when,

but it is clear that the phone was ripped out of the wall and Duong
was shot.

14 Carreno was arrested, charged, and appoi nted counsel. Several

nont hs before trial, Carreno filed a notion to appoint an

i nvestigator. Initially, the trial court denied Carreno's notion as

| acki ng the necessary information. Carreno then filed a supplenent to
renew the notion. At the hearing on the renewed notion, the
prosecutor stipulated to the appointnent of an investigator, on the
condition that the investigator incur no nore than $500 in costs.
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There is no indication of what position defense counsel took on the
spending limtation. Regardless, the trial court granted the notion
with the $500 limtation.

15 In his notion to appoint an investigator, Carreno indicated that
he wanted to i nvestigate Duong and Lanb's drug and gang connecti ons.
This information could establish (1) that Carreno carried the gun
only to protect hinself from Lanb's associ ates and the shooting was
accidental and (2) that Duong and Lanb's recoll ection and perception
of the events were conprom sed by their drug and al cohol i ntake.
Carreno al so wanted the investigator to study the |ayout of the
apartnment for evidence that Carreno could not have been responsible
for the phone. He also wanted to interview additional w tnesses
regardi ng the inconsistencies in Lanb's, Duong's, and Carrazo's
statenents and to probe the allegation that Carreno fired a second
shot and t hreat ened Duong.

16 A jury convicted Carreno of all of the charges; Carreno now
appeal s.

| SSUE AND STANDARD COF REVI EW

17 Carreno asserts that the trial court inproperly limted the
expenses of an appointed investigator. "We wll not reverse a trial
court's disposition of a notion for appointnent of an investigator
absent a show ng that the trial court abused its discretion." State
v. Hancock, 874 P.2d 132, 135 (Utah Ct. App. 1994).

ANALYSI S

18 When society acts to deprive one of its nenbers of his |ife,

| i berty or property, it takes its nost awesone steps. No general
respect for, nor adherence to, the law as a whole can well be
expected w thout judicial recognition of the paranount need for
pronpt, emnently fair and sober crimnal |aw procedures. The net hods
we enploy in the enforcenent of our crimnal |aw have aptly been

call ed the neasures by which the quality of our civilization nmay be

j udged.

Coppedge v. United States, 369 U S. 438, 449 (1961).

19 Recogni zi ng the paranount inportance of fairness in crimnal
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trials, our legislature requires that "[e]ach county, city, and town
shal|l provide for the defense of an indigent in crimnal cases .

[ by] provid[ing] the investigatory resources necessary for a conplete
defense."” U ah Code Ann. § 77-32-301(3) (2003). "Trial courts are
required to appoint an investigator for indigent defendants when
necessary for a conplete defense.” Hancock, 874 P.2d at 135. Yet, we
have held that trial courts may place sone conditions on the

appoi ntnent of an investigator. See id. at 135-36. |In Hancock, we
upheld a trial court decision that required the defendant to pursue
ot her avail abl e neans of investigation before appointing an

| nvestigator. See id.

110 "The trial court's determ nation of whether to appoint an

| nvesti gator nust always focus on the facts of the case and never on
t he expense of such an appointnent . . . . Budgeting for such
appointnents is the responsibility of city councils, county

comm ssions, and state legislatures,” not trial courts. Id. at 135
n.3. "[T]rial courts should consider only the question of whether
appoi ntment of an investigator is necessary for a conplete defense."
Id. (enphasis added). The Iimt on expenditures is not an acceptable
condition on the appointnent of an investigator because it acts as a
bar rather than a prerequisite. Thus, in focusing on the expenses of
the investigator, rather than exclusively addressing the need for an
| nvestigator, the trial court abused its discretion.

111 We cannot say whether this was harm ess error because we could do
no nore than i magi ne what the investigator without the trial court's
severe limtation m ght have reveal ed. And, we cannot concl ude that
this was invited error because the record does not indicate that

def ense counsel lead the trial court into naking the error. See State

v. Geukgeuzi an, 2004 UT 16, 119, 12, 86 P.3d 742. Accordingly, we nust
reverse and remand.

112 " Al t hough resol ution of the above issue is dispositive of the

present case, where an appellate court finds that it is necessary to
remand a case for further proceedings, it has the duty of 'pass[ing]
on matters which may then becone material.'" Bair v. Axiom Design, L.

L.C., 2001 UT 20, Y22, 20 P.3d 388 (alteration in original) (citation
omtted).

113 Accordingly, we address Carreno's additional argunents. Carreno
argues that a jury instruction violated his right not to testify. The
I nstruction at issue advised the jury of a defendant's right to
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testify or to choose not to; Carreno did not request that the court
give this instruction. The Uah Suprene Court has previously held
that it is not an error to give such an instruction. See State v.
Nonel and, 581 P.2d 1010, 1011-12 (Utah 1978). In fact, the suprene
court characterized such an instruction as "hel pful”™ and "in no
manner prejudicial” to the defendant. 1d. at 1012. O course, where
t he def endant does not request the instruction, it would not be an
error for the court to not give the instruction.(1) That is, the

i nstruction is not required, if the defendant does not request it.

114 W reverse and remand.

Norman H. Jackson, Judge

1715 I CONCUR:

Judith M Billings,
Presi di ng Judge

BENCH, Associ ate Presiding Judge (dissenting):
116 | respectfully dissent.

117 The record does not reflect that Carreno objected below to the
$500 limtation on investigator expenses.(2). Therefore, the only way
we can address the issue is to determne that the trial court
commtted plain error or that exceptional circunstances are present.
See State v. Dean, 2004 UT 63, 113, 95 P.3d 276. On appeal, Carreno
does not make such an argunent. Nonetheless, "[t]o denonstrate plain
error, a defendant nust establish that '(i) an error exists; (ii) the
error shoul d have been obvious to the trial court; and (iii) the
error is harnful, i.e., absent the error, there is a reasonable
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| i kel i hood of a nore favorable outcone for the appellant.'" Id. at
15 (quoting State v. Holgate, 2000 UT 74, 113, 10 P.3d 346).

118 W& cannot determine if the trial court commtted an obvious error
W t hout an adequate record. "'Wen a defendant predicates error to
this [c]Jourt, he has the duty and responsibility of supporting such
al l egation by an adequate record.'" State v. Linden, 761 P.2d 1386,
1388 (Utah 1988) (quoting State v. Wil ffenstein, 657 P.2d 289, 293
(Utah 1982)). The record, in this case, does not include a transcri pt
of the hearing held on Carreno's notion for an investigator.
"“Al t hough such hearing was apparently held . . . , defendant fail ed
to provide us with a transcript of that hearing." State v. Blackwell,
809 P.2d 135, 138 n.4 (Utah C. App. 1991). Wthout a copy of the
transcri pt, we cannot ascertain the trial court's reasoning for
setting the $500 |limtation. Therefore, w thout specul ating, we
cannot say that the trial court "focus[ed] on the expenses of the

| nvestigator, rather than exclusively addressing the need for an

| nvestigator," as the majority opinion asserts. "Because defendant

failed to provide such a record to support his assertion . . . , [we]
‘assune the regularity of the proceedi ngs below and affirmthe
judgnent.'" 1d. (quoting State v. Robbins, 709 P.2d 771, 773 (Utah

1985)); see also State v. Garza, 820 P.2d 937, 938 (Utah C. App.
1991) (stating that where the defendant failed to provide us wth a
transcript froma notion to suppress hearing we nust assune that the
trial court's decision was not erroneous); Linden, 761 P.2d at 1388
("I nasnmuch as defendant has failed to provide an adequate record on
appeal on this point, this [c]Jourt presunes regularity in the
proceedi ngs bel ow. ").

119 Even if it could be said that the trial court commtted an
obvious error in limting the expenses for an investigator, we can
only reverse if the defendant denonstrates that the error was
harnful. See Dean, 2004 UT 63 at 922. Carreno nust therefore show
specifically how he was prejudiced by the trial court's ruling on his
request for an investigator. See, e.g., United States v. Croft, 124
F.3d 1109, 1125 (9th Gr. 1997) ("Croft did not show the |ack of
extra funds unduly hanpered her defense or denied her effective

assi stance of counsel under the Sixth Arendnent."); State v. Cote, 27
U ah 2d 24, 492 P.2d 986, 987 (1972) ("The action of the trial court
denyi ng the defendant's application for appointnent of an

| nvestigator at public expense was not prejudicial to the rights of
the defendant."). Carreno, in his appellate brief, never indicates
how he woul d have utilized an unlimted budget for investigation. W
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do not even know whether Carreno used the $500 he was allotted. He
has done absolutely nothing to denonstrate how the | ack of funds
prejudi ced his defense. "If the error was harnmess, . . . then a
reversal is not in order." State v. Nichols, 2003 UT App 287, 148, 76
P.3d 1173 (quotations and citations omtted), cert. denied, 84 P.3d
239 (U ah 2003).

120 Rat her than applying the traditional rules of appellate practice,
the main opinion adopts the follow ng per se rule: If the trial court
al |l ows appoi ntnent of an investigator and does anything to limt the
anmount of expenses allowed, the trial court has automatically
commtted reversible error. | dissent because | can find no basis in
the aw for such a harsh and wasteful rule.

Russell| W Bench,
Associ ate Presiding Judge

1. Carreno also argues that another one of the jury instructions impermissibly emphasized the
importance of majority over individual conclusions. This argument, even if adequately briefed, lacks
merit and support.

Al so, because we are renmanding for further consideration, Carreno's
argunent regarding the defectiveness of the information can be
considered by the trial court, and if necessary, the prosecution
shoul d be afforded the opportunity to anmend the information. See
State v. Strand, 674 P.2d 109, 111 (Utah 1983). At the sane tine, our
remand makes Carreno's ineffective assistance of counsel claimnoot.

2. Carreno al so does not directly challenge the $500 limtation in
his appellate brief. Though the majority opinion focuses on the noney
limtation, Carreno focuses on the assertion that the trial court
erred by denying his first notion for an investigator. Even if the
trial court commtted error by denying the first notion, it was not
prejudicial because the trial court granted Carreno's subsequent

noti on seven weeks prior to trial.
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